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On September 19, 2011, the Department of Labor ("DOL") announced that it 
was withdrawing the proposed new definition of the term "fiduciary" that it 
issued on October 22, 2010 (See our Bulletin No. 10-107). DOL also 
announced that it expects to re-propose a new definition in early 2012. The 
withdrawal and expected re-proposal are in response to an outpouring of 
concerns by members of Congress and other interested parties, including 
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AALU, about the original proposed definition (i.e., the one made in October 
2010). AALU joined other trade groups in a letter dated September 6, 2011 
("Joint Trades Letter") that requested the DOL to re-propose a new 
definition. The original proposal would have significantly modified the 
fiduciary definition and broadened the size of the service provider group that 
would be considered ERISA fiduciaries.  

 
Background 

  

            Under the current DOL definition of the term "fiduciary," which has been around 
since 1975, a person who provides investment advice for a direct or indirect fee or other 
compensation would be considered an ERISA fiduciary only if he or she (the adviser) 
satisfies each of the conditions in the following "five-part test" - the adviser: (1) renders 
advice as to the value of securities or other property, or makes recommendations as to the 
advisability of investing in, purchasing or selling securities or other property, (2) on a 
regular basis, (3) pursuant to a mutual agreement, arrangement or understanding, with the 
plan or a plan fiduciary that, (4) the advice will serve as a primary basis for investment 
decisions with respect to plan assets, and that (5) the advice will be individualized based 
on the particular needs of the plan.   

  

            The regulations proposed by the DOL in October 2010 would have made three 
significant changes to this five-part test.  First, the new test would no longer have 
required the advice to be provided on a regular basis.  Any advice that would otherwise 
satisfy the new test, even if provided with respect to a single transaction, would have 
fallen within the proposed new definition.  Second, the proposed regulations would have 
eliminated the reference to a "mutual" agreement, arrangement or understanding, 
suggesting that, if only a plan fiduciary or participant had the requisite understanding, the 
advice would have fallen within the new definition.  Third, the advice would no longer 
have had to serve as a "primary basis" for an investment decision.  Instead, under the new 
standard, there would only have had to be an understanding that the advice "may be 
considered in connection with making" an investment decision. 
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            In a letter to the DOL dated February 3, 2011, AALU provided specific comments 
regarding the proposed regulations.  In the comments, AALU noted that it was 
particularly concerned with the second two changes to the five-part test described above -
namely, the elimination of mutuality in the parties understanding of the arrangement and 
the lowering of the primary basis standard to a simple consideration standard.  AALU 
commented that a person should not be an ERISA fiduciary unless the applicable parties 
have the same understanding or the person providing the advice should reasonably have 
had such an understanding under the circumstances.  At the very minimum, a 
reasonableness standard should be added with respect to both the adviser's and the plan 
fiduciary's understandings of the arrangement. 

  

            In addition, AALU commented that the lowering of the primary basis standard to 
a simple consideration standard established too low of a standard.  The parties should 
have to reasonably understand that any advice "would" (as opposed to "may") be taken 
into account in a material manner by the plan fiduciary in making the investment 
decisions.  A "may be considered" standard is too low and would have a chilling effect on 
advisers' willingness to provide general information to plan fiduciaries and participants.   

  

            The proposed regulations also offered a potentially significant exception for those 
who buy and sell securities and other property, where the person providing the advice or 
recommendation could demonstrate that the recipient knew or, under the circumstances, 
reasonably should have known that: (1) the person was providing the advice or making 
the recommendation in its capacity as a purchaser or seller of a security or other property, 
(2) the person's interests were adverse to the interests of the plan or its participants or 
beneficiaries, and (3) the person was not undertaking to provide impartial investment 
advice (the "sellers' exception").  

  

            In its comments, AALU noted that the requirement that a seller demonstrate that 
its customer knew or reasonably should have known that the seller's interests were 
"adverse" to the customer's interests and that the advice was not intended to be impartial 
was too harsh of a standard and was not necessary to address the DOL's concerns about 
plan fiduciaries not understanding potential conflicts of interest.  AALU commented 
further that, instead, the DOL's concerns could be addressed by requiring the seller to 
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demonstrate that the seller has disclosed the role in which he or she was acting, and that 
the buyer knew or should have known that the seller was not an ERISA fiduciary with 
respect to the transaction and that the seller was not acting solely in the interests of the 
participants or for the exclusive purpose of providing benefits to the participants.      

  

            In its comment letter, AALU also noted that AALU members and many of the 
other professionals who are providing advice to plan participants are already subject to 
various layers of federal and state regulations designed to protect consumers.  In addition, 
AALU provided specific information regarding the existing legal and regulatory 
standards applied to life insurance agents who are engaged in the sale of variable life 
insurance products to retail customers and who provide personalized investment advice 
about securities to those customers.    

  

SEC Activity on Standard of Care for Brokers, Dealers and Investment Advisers 

  

            In January of this year, the U.S. Securities and Exchange Commission (the 
"SEC") issued a Congressionally mandated report following its study of the effectiveness, 
understanding, and authorities pertaining to the current standards of care for brokers, 
dealers, investment advisers, and their associated persons when providing personalized 
investment advice and recommendations about securities to retail customers and the 
potential impact on changes related to the standards.  The study and report were required 
by section 913(b) of the Dodd-Frank Wall Street Reform and Consumer Protection Act 
("Dodd-Frank"), which was enacted in July 2010.   It should be emphasized that the 
required SEC study and report was a major improvement (generated in substantial part by 
the efforts of AALU) from the mandatory "fiduciary" standard of conduct set forth in the 
bill originally adopted by the House of Representatives.  AALU also submitted formal 
comments to the SEC in connection with its study (See Bulletin No. 10-89). 

  

            In its report issued in January, the SEC staff proposed, among other 
recommendations, that the SEC, consistent with Congress' grant of authority under Dodd-
Frank, issue new rules that would apply a uniform fiduciary standard of care to both 
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broker-dealers and investment advisers that is no less stringent than the fiduciary standard 
currently applied to investment advisers under the Investment Advisers Act of 1940 (the 
"Advisers Act").  Specifically, the report recommended that the standard of conduct for 
all brokers, dealers and investment advisers, when they provide personalized investment 
advice about securities to retail customers, should be to act in the best interest of the 
customer without regard to the financial or other interest of the broker, dealer, or 
investment adviser providing the advice.  The SEC was initially expected to issue 
proposed new rules sometime this fall, but has since indicated that a rule proposal is not 
likely before early 2012.  

  

            Several members of the House Financial Services Committee have been openly 
critical about the above conclusions of the SEC staff. As part of the oversight of the 
Dodd-Frank Act and in an attempt to gather information about the existing basis for a 
rulemaking and the practical implications that could ensue if rules are promulgated, the 
House Financial Services Committee - Capital Markets and GSEs Subcommittee held a 
hearing entitled "Ensuring Appropriate Oversight of Brokers-Dealers and Legislative 
Proposals to Improve Investment Adviser Oversight."  AALU was asked to be a witness 
at the hearing, which covered the potential new SEC standard of conduct regulations as 
well as addressed the DOL's proposed new definition of fiduciary. AALU Member Ken 
Ehinger, President and Chief Executive Officer of M Holdings Securities Inc., Portland, 
Oregon, testified at the hearing on behalf of AALU.   

  

            AALU continues to oppose any SEC rulemaking that would impose an ill-defined 
uniform fiduciary standard on all broker-dealers and investment advisers—including life 
insurance agents engaged in the sale of variable life insurance and annuity products—due 
to the existing rigor of the broker-dealer regulatory regime and the lack of an empirical 
foundation to justify the need for a rulemaking; the inadequate understanding of the costs, 
benefits, and economic implications of a rule; and the possibility for increased after-the-
fact liability, which could result in increased costs and diminished access for the clients 
of AALU members.  

  

Joint Trades Letter Requesting DOL to Repropose a New Definition of "Fiduciary" 
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            The House Subcommittee on Health, Employment, Labor and Pensions ("HELP") 
Committee held a hearing on July 26, 2011 in which the head of the DOL's Employee 
Benefits Security Administration ("EBSA"), Phyllis Borzi, testified and indicated that, 
despite the many comments and oral testimony requesting significant modifications and a 
delay in the rulemaking process, the DOL intended to move forward and finalize the 
proposed regulations, with some modifications, by the end of this year.  In response to 
this testimony, AALU and the other signatories to the Joint Trades Letter sent the 
Chairman of the House HELP Committee, Rep. Phil Roe (R - Tenn.), a letter requesting 
the DOL to delay the rulemaking process and re-propose a new definition of "fiduciary" 
that is significantly modified to reflect many of the comments received by the interested 
parties.  The other trade groups that joined the letter include the American Bankers 
Association, the American Council of Life Insurers, the Financial Services Institute, the 
Investment Company Institute, the National Association of Fixed Annuities, the National 
Association of Insurance and Financial Advisers, the Securities Industry and Financial 
Markets Association, The Financial Services Roundtable, and The Insured Retirement 
Institute. 

  

            The Joint Trades Letter initially expresses agreement with the Chairman's opening 
remarks that the "proposal is an overbroad expansion of the fiduciary standard that will 
undermine efforts by employers and service providers to educate workers on the 
importance of responsible retirement planning … [and] will limit investment choices and 
drive up costs for the individuals it is intended to protect." 

  

            The Joint Trades Letter also identifies a number of reasons why the DOL should 
re-propose a new definition instead of finalizing the existing proposal.  For example, the 
DOL has acknowledged that it did not fully assess the cost to IRAs, and therefore, as 
required by the Administrative Procedures Act, the Joint Trades Letter provides that the 
DOL must publish the revised cost benefit analysis for additional public comment before 
the proposed regulations can be finalized.   

  

            The Joint Trades Letter goes on to address how the DOL's rulemaking process 
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should take into account the SEC's proposed new fiduciary standard of care pursuant to 
Dodd-Frank.  The letter explains that there is no assurance that the SEC's standard and 
the proposed DOL standard will not conflict and create confusion for both consumers and 
brokers.  The DOL needs to make clear how its rule will work with the SEC's rulemaking 
efforts and provide stakeholders an opportunity to comment. 

  

            With the significant broadening of the types of service providers who will be 
considered ERISA fiduciaries under the current proposal, the DOL has acknowledged 
that many of its existing prohibited transaction exemptions will have to be modified to 
cover some of these new fiduciaries and previously indicated that, in many cases, it may 
propose and/or finalize these modifications after the proposed new definition of 
"fiduciary" is finalized.  The Joint Trades Letter indicates that this approach will not 
work.  Service providers will need to plan their businesses based on the law as it is 
finalized, not based on possible relief that may be granted at a later time.  In addition, 
businesses need time to re-arrange their agreements with clients, build systems, train 
professionals, and create compliance systems.   

  

            In addition, the Joint Trades Letter provides that stakeholders need an opportunity 
to review and comment on the DOL's work, including changes made to its proposal as 
well as proposed prohibited transactions intended to work in conjunction with its revised 
proposal. 

  

  

  

DOL's Withdrawal of Proposed New Definition of "Fiduciary" 

  

            Despite the DOL's earlier indications that it was not going to withdraw the 
October 2010 definition and re-propose a new one, it announced on September 19, 2011 
("DOL News Release") that it had withdrawn the original proposal and that it expects to 
re-propose a new definition early in 2012.  The DOL's change of heart was in response to 
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strong opposition to its original proposal by many interested parties, including AALU 
and its joint trades coalition as well as a bipartisan bloc of more than 90 members of 
Congress who publicly raised objections to that proposal. 

  

            In the DOL News Release, the DOL indicated that the withdrawal and re-proposal 
are consistent with President Obama's executive order issued in January that the 
regulatory process must be designed to inform judgments, ensure an open exchange of 
views and protect consumers while avoiding unjustified costs and burdens.  EBSA 
Assistant Secretary Borzi is quoted in the news release as follows: 

  

"We have said all along that we will take the time to get this right to ensure that we 
provide the strongest possible protections to business owners and retirement savers in 
plans and IRAs.  Investment advisers shouldn't be able to steer retirees, workers, small 
businesses and others into investments that benefit the advisers at the expense of their 
clients.  The consumer's retirement security must come first." 

  

            The DOL News Release also identified a number of modifications that may be in 
the reproposed definition, including a clarification that fiduciary advice is limited to 
individualized advice directed to specific parties and a clarification regarding the rule's 
application to arm's length transactions, such as swap transactions. 

  

            In addition, the DOL noted that it expects to issue new guidance and prohibited 
transaction exemptions ("PTE") to address the expanded definition of fiduciary.  Before 
the withdrawal, the DOL had indicated that the new PTE guidance generally would be 
issued after the proposed rule was finalized.  As discussed above, it is hoped that the 
expected PTE guidance will be issued in connection with the reproposal so that interested 
parties will have an opportunity to comment on how the new definition and modified 
exemptions work together.  Specifically, the DOL News Release mentioned that the new 
guidance would clarify the continued applicability of exemptions that have long been in 
existence that allow brokers to receive commissions in connection with mutual funds, 
stocks and insurance products.   
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            AALU will continue to monitor and, when appropriate, comment (e.g., Joint 
Trades Letter, AALU's September 13 Congressional appearance) on both the DOL's and 
SEC's rulemaking processes with respect to these new fiduciary definitions and 
standards.   

Any AALU member who wishes to obtain a copy of the DOL News Release, Joint 
Trades Letter or AALU's specific comments to the DOL with respect to the originally 
proposed definition of the term "fiduciary" may do so through the following means: (1) 
use hyperlink above next to “Major References,” (2) log onto the AALU website at 
http://www.aalu.org/ and enter the Member Portal with your last name and birth date and 
select Current Washington Report for linkage to source material or (3) email Anthony 
Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
 

In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 

AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  

 
In the event that this Washington Report is also considered to be a "marketed 

opinion" within the meaning of the IRS guidance, then, as required by the IRS, 
please be further advised of the following:  

 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 
ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
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The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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